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STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Amended Adm nistrative Conplaint, and, if so, what disciplinary
action should be taken against him

PRELI M NARY STATEMENT

On or about January 31, 2002, Petitioner issued a three-
count Adm ni strative Conpl ai nt agai nst Respondent, a Florida-
|icensed regi stered nurse. Through the subm ssion of a
conpleted Election of Rights form Respondent denied the
al | egati ons of wongdoing made in the Adm nistrative Conpl aint
and requested "a hearing involving disputed i ssues of materi al
fact, pursuant to Section 120.569, Florida Statutes, and Section
120.57(1), Florida Statutes, before an Adm nistrative Law Judge
appoi nted by the Division of Adm nistrative Hearings.”" On
June 10, 2002, the matter was referred to the Division of
Adm ni strative Hearings for the assignnent of an Administrative
Law Judge to conduct the hearing Respondent had requested.

On June 26, 2002, Respondent filed a Motion to Strike
par agraphs 11 and 13 of the Administrative Conplaint. On
July 11, 2002, an Order was issued granting the notion "with
| eave for Petitioner to file an Anended Adm nistrative Conpl ai nt

wi th anended paragraphs 11 and 13 . . . ."



On July 23, 2002, Petitioner filed a Mdtion for Leave to
File an Anended Admi nistrative Conplaint. The notion was
granted by Order issued July 29, 2002.

The Anended Adm nistrative Conplaint filed by Petitioner
al |l eges that, based upon the follow ng facts, Respondent is
"subject to discipline pursuant to [S]ection 464.018(1)(h),
Florida Statutes, for unprofessional conduct by failing to
conformto the mnimal acceptabl e standards of prevailing
nursing practice as defined in Rule 64B9-8.005(13), Florida
Adm ni strative Code" (Count One); "for unprofessional conduct by
adm ni stration of treatnments or nedications in a negligent
manner, as defined in Rule 64B9-8.005, Florida Admnistrative
Code" (Count Two); and "for unprofessional conduct by practicing
beyond the scope of the licensee's |icense, educational
preparation or nursing experience as defined in Rule 64B9-
8.005(15), Florida Adm nistrative Code" (Count Three):

1. Petitioner is the state agency charged
with regulating the practice of nursing
pursuant to Chapters 20, 456, and 464,

Fl orida Statutes.

2. Respondent is and has been at all tines
material hereto, a |licensed registered nurse
in the State of Florida, having been issued

|l i cense nunber 3109442.

3. Respondent's |ast known address
is .

4. On or between Septenber 11, 2000 and
March 28, 2001, the Respondent was enpl oyed



by I nperial Point Medical Center, Fort
Lauderdal e, Florida. |Inperial Point Medical
Center is a hospital in the North Broward
Hospital District.

5. On or about March 18, 2001, Patient

F. L., 17-year-old nmal e overdose patient,
was admtted to the emergency departnent for
treatnment of a drug overdose.

6. On or about March 18, 2001, Respondent
disrobed F. L. and did not clothe himin a
hospi tal gown.

7. On or about March 18, 2001, the
Respondent becane violent with patient F. L.
while F. L. was confined in four point
restraints. The Respondent clinbed onto the
stretcher with F. L., placed his knee

on . . . F. L '"s neck and placed his open

| eft hand on the patient's face.

8. The Respondent continued to use
excessive force in the patient F. L.'s care
by grabbing and twisting the patient's penis
and scrotum

9. The Respondent's aggressive behavi or
conti nued when he choked patient F. L. until
F. L. turned bl ue.

10. Patient F. L. becane upset and asked
for his nother.

11. The Respondent retorted with
I nappropriate coments about F. L.'s nother,
and told him "I've got your nother here.”

12. The Respondent requested a urine sanple
fromF. L., but the patient refused.

13. After F. L. refused to submit a urine
sanple to the Respondent, the Respondent hit
F. L. with a Foley catheter before inserting
it in avery aggressive manner



14. The Respondent inserted the Fol ey
catheter [i]n patient F. L. wthout
physician[']s[] orders.

15. During the course of the attack, the
Respondent verbally harassed and insulted
t he patient.

16. The Respondent exhi bited aggressive and
physi cal behavior toward nmale patient F. L

17. On or about February 23, 2001, K N
was admtted to the energency room at

| nperial Point Medical Center with acute
i ntoxi cation.

18. Respondent disrobed K N., an
unconsci ous femal e patient, and nade
derogatory statenents about the patient's
body.

19. Respondent stated, "Look at the tits on
this one,” and "Wuldn't you |ike to get
sone of that?" to another North Broward
Hospital District nmale enpl oyee about
patient K. N

20. The Respondent was given a hospital
gown to cover K. N, but chose not to cover
her and continued to make of fensive comrents
about uncl othed K. N.

21. The Respondent failed to respect the
privacy and dignity of fermale patient K N

22. The incidents involving nmal e patient
F. L. and fermale patient K N are
denonstrative of the Respondent's nunber of
repetitions of offenses involving aggression
and di srespect toward patients.
Respondent filed an Answer to Amended Adm nistrative
Conpl aint, in which he admtted that he "is a |licensed

regi stered nurse in the State of Florida"” and "was enpl oyed by



| rperial Point Medical Center in 2001" and deni ed the renaining
al l egations nmade in the Arended Adm nistrative Conplaint.

As noted above, the final hearing in this case was held on
August 23, 2002, as scheduled. Ten witnesses testified at the
final hearing: J. L., Robert Russo, Beverly G| berti, Deborah
Fial k, Christie Jackson, Catherine Mses, Karlene WIIians,

Dr. Mchael Estep, Dr. Luis Maciera-Rodriguez, and Respondent.
In addition to the testinony of these ten w tnesses, seven
exhibits (Petitioner's Exhibits 1 through 7) were offered and
received into evidence.

At Petitioner's request, and w thout objection, the
evidentiary record was |left open for 21 days to allow Petitioner
t he opportunity to take the deposition of George Austin and to
provi de the undersigned with the transcript of M. Austin's
deposition for consideration in lieu of M. Austin's live
testinony.

At the conclusion of the evidentiary portion of the hearing
on August 23, 2002, the undersigned established a deadline (30
days after the date of the undersigned' s receipt of the conplete
hearing transcript or 30 days fromthe date of the undersigned s
recei pt of the transcript of M. Austin's deposition, whichever
was later) for the filing of proposed recomended orders.

The undersigned received the transcript of M. Austin's

deposition on Septenber 9, 2002. The conpl ete hearing



transcript consists of two volumes. The undersigned received
one of these two vol unes on Septenber 3, 2002, and the other on
Sept enber 30, 2002.

Petitioner and Respondent both filed their Proposed
Recomended Orders on Cctober 30, 2002. The undersigned has
careful ly considered these post-hearing submttals.

FI NDI NGS OF FACT

Based upon the evidence adduced at the final hearing and
the record as a whole, the following findings of fact are nade:

1. Respondent is now, and has been since Cctober 17, 1996,
a Florida-licensed registered nurse. He holds |icense nunber
3109442.

2. From Septenber 11, 2000, to March 28, 2001, Respondent
was enpl oyed as a registered nurse by the North Broward Hospit al
District and assigned to the energency room at |nperial Point
Medi cal Center (I PMC) in Broward County, Florida.

3. IPMCis a division of the North Broward Hospit al
Di strict.

4. It serves as a designated Baker Act receiving facility
where persons are "brought involuntary[ily] for psychiatric
eval uation" and referral.

5. Sone of these persons are "dangerous and violent" and

have "cause[ed] injuries to the staff of the emergency room"



6. In early 2001, Respondent was involved in tw separate
incidents in which he mstreated a patient in the energency room
at | PMC.

7. The first incident occurred on or about February 23,
2001.

8. On that day, K N, a 21-year-old female, was admtted
to the energency roomsuffering from"acute intoxication."

9. Pursuant to enmergency room policy, upon her admttance
to the enmergency room K N was "conpletely undressed . . . to
make sure that [she was] not hiding any drugs, contraband,
weapons, [or other] things of that nature.”

10. K N was lying, "passed out” and conpl etely naked, on
a stretcher in an exam ning roomw th Respondent by her side,
when one of the hospital's energency roomtechnicians, Robert
Russo, wal ked into the roomto assist Respondent.

11. Respondent greeted M. Russo by meking the foll ow ng
comments about K. N.: "Look at those tits. Wuldn't you |ike
to get a piece of that?"

12. M. Russo left the roomto get a hospital gown for
Respondent to put on K N., as Respondent was required to do, in
accordance with hospital policy, so as "to preserve [K. N.'5s]

dignity."



13. M. Russo returned with a gowmn and gave it to
Respondent, but Respondent did not put it on K. N or otherw se
use it totry to cover K N

14. Respondent, though, did continue making conments about
K. N's body. Referring to K. N's genitals, he remarked to
M. Russo, "That's sweet,"” or words to t hat effect.

15. Feeling "unconfortable,”™ M. Russo left the room

16. By allowing K. N. to remain conpletely naked and by
maki ng the remarks he did to M. Russo about K. N.'s body,
Respondent failed to conformto the mnimal acceptabl e standards
of prevailing nursing practice.

17. The follow ng nonth, Respondent was involved in
anot her incident in which he acted inappropriately toward an
| PMC emer gency room patient.

18. This second incident occurred on March 18, 2001.

19. The patient Respondent nistreated on this day was
F. L., a 17-year-old male with a history of drug abuse.

20. F. L. was brought to the | PMC energency room by the
City of Ponpano Beach Fire/ Rescue at the request of F. L.'s
mother, J. L., who acconpanied himto the energency room and
remai ned there for the duration of F. L.'s stay.

21. J. L. had "called 911" after F. L. had cone hone from

a night of drinking and, in her presence, had had a sei zure.



22. By the tine fire/rescue arrived at their hone, F. L
was conscious, and he remai ned consci ous during the anmbul ance
ride to | PMC.

23. J. L. wanted F. L. to be involuntarily comm tted under
t he Baker Act. She did not think she would be able to handle
his com ng back hone because he "was on drugs at the tinme" and
she thought that he would "go crazy"” if he did not receive
t reat nent.

24. F. L. was aware of his nother's desire. In the past,
he had attenpted to "fight" (verbally, but not physically)
efforts to have him"Baker Acted."

25. F. L. was admtted to the | PMC energency room at
3:49 a.m on March 18, 2001.

26. At the tine of his adm ttance, F. L. was consci ous,
"sonmewhat calm"” and able to stand up and wal k "with a wobbl e"
and to speak coherently (although his speech was slurred).

27. He was asked to give a urine sanple for a "urine
screen,” and with the help of his nother, who acconpanied himto
bat hroom "[s]o he wouldn't fall or mss the cup,” he conpli ed.

28. F. L. soon becane upset and "verbally abusive to the
staff"” on duty, including Respondent.

29. Respondent decided that F. L. needed to be restrained.
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30. Wth the help of others, including M. Russo,
Respondent restrained F. L. "with Velcro restraints on the
wists and the ankles."

31. Respondent then requested that F. L. give another
urine sanple. F. L., inturn, "asked for a urine bottle."
Respondent refused F. L.'s request. Instead, he took out a
Fol ey catheter.

32. A Foley catheter is a thin, flexible rubber tube that
is threaded through the urethra and into the bladder. It is
used to drain urine fromthe bladder. It should be sterile and
| ubri cated when inserted.

33. F. L. went "totally beserk” when he saw the cat heter,
letting it be known in no uncertain terns that he did not want
to be catherized and again requesting that he be given a "urine
bottle.™

34. Respondent responded, inappropriately, by "hit[ting]
[F. L.] inthe face with the catheter nunerous tines," while
telling F. L. two or three tines, "I'mgoing to shove this hose
down your dick."

35. This caused F. L., understandably, to becone even nore
| oud and boi sterous.

36. Respondent enlisted the assistance of three or four
others, including M. Russo and CGeorge Austin, a Wackenhut

security officer on patrol at the hospital, to place F. L. in
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four-point |eather restraints (one for each ankle and wist) on
a stretcher in Room6. 1/

37. F. L. resisted, but was eventually subdued and
restrained on the stretcher

38. Gven F. L."s out-of-control behavior, placing himin
four-point restraints was warranted.

39. After F. L. was restrained on the stretcher,
Respondent, against F. L."s will, inserted the Fol ey catheter
(that he had used to hit F. L. and that was therefore not
sterile) in F. L. 2/ Respondent did so in a rough and
negl i gent manner, w thout using lubricating jelly or any other
type of |ubrication.

40. Subsequently, while F. L. was still in four-point
restraints on the stretcher, he becane "nore upset, nore
verbal ly abusive,” and "tried to sit up."” Respondent responded,
i nappropriately, by "grabb[ing] [F. L.] by the neck,"
"slapp[ing] himback down onto the stretcher,” and "choking
[F. L.] until [F. L.] was al nost blue."” Respondent "let go" of
F. L. only after an observer intervened.

41. After Respondent stopped choking him F. L. "asked for

his nmother." 3/ Respondent responded, again inappropriately,
by telling F. L. three tines, "I got your nother right here," as
he "grabbed his own testicles.” 4/
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42. As coul d be expected, this "further upset” F. L., and
he again tried to sit up. Respondent's response was, again, an

i nappropriate one. He "clinbed up on the stretcher,” "put his
right knee on [F. L.'s] chest,"” "cover[ed] F. L.'"s face” with
his left hand, and with his right hand "grabbed" F. L.'s penis
and scrotum and "squeeze[d] and tw st[ed]."

43. Respondent, wthout any justification, "squeeze[d] and
twst[ed]" F. L."s penis and scrotum"two or three tinmes" while
F. L. was in four-point restraints on the stretcher. On one of
t hese occasions, he told F. L. (as he was "squeeze[ing] and
twst[ing]") "sonething like," "Wat are you going to do now?"

44. During his encounter with F. L. on March 18, 2001,
Respondent used nore force against F. L. than was reasonably
necessary to properly discharge his nursing duties and to
protect hinself and those around him 5/

45. By physically, and al so verbally, abusing F. L.
Respondent failed to conformto the m ninmal acceptabl e standards
of prevailing nursing practice. 6/

46. Wien J. L. was finally reunited with her son, she
noti ced that he had red marks on his face and "bruise[s]" on his
extremties.

47. The | PMC energency room physician who evaluated F. L.
determ ned that there was reason to believe that F. L. was

"mentally ill as defined in Section 394.455(18), Florida
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Statutes” (based upon an "initial diagnosis" of "acute
agitation"), and that F. L. otherwise net the "criteria for
i nvol untary exam nati on" under the Baker Act.

48. At approximately 2:45 p.m on March 18, 2001, F. L.
was di scharged fromIPMC and transferred to Florida Medica
Center.

49. Sonetine after the March 18, 2001, incident involving
F. L., a security officer and nurse working at | PMC expressed to
Beverly G lberti, the nurse/manger of |IPMC s energency room
their "concerns" regardi ng Respondent's "practice."

50. On March 26, 2001, Ms. G lberti contacted Gayl e Adans,
| PMC s human resources specialist, and told her about the
security officer's and nurse's "concerns."

51. Ms. Adans began an investigation into the nmatter.

52. Ms. Gl berti tel ephoned Respondent and advi sed him
t hat he was bei ng suspended pendi ng the outcone of an
investigation into alleged wongdoing on his part.

53. Respondent was given "very little information as to
what type of conplaint[s]" were being investigated.

54. On March 28, 2001, before the investigation had been
conpl et ed, Respondent tel ephoned Ms. Adans and "verbally

resi gned over the phone.™
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CONCLUSI ONS OF LAW

55. The Board of Nursing (Board) is now, and has been at
all times material to the instant case, statutorily enpowered to
take punitive action against a Florida-licensed regi stered nurse
based upon any of the grounds enunerated in Subsection (1) of
Section 464.018, Florida Statutes.

56. The penalties that the Board was statutorily
aut hori zed to inpose at the time of the alleged violations in
the instant case were found in Subsection (2) of Section
464.018, Florida Statutes (2000), which provided as foll ows:

When the board finds any person guilty of
any grounds set forth in subsection (1), it
may enter an order inposing one or nore of

the follow ng penalties:

(a) Refusal to certify to the departnent an
applicant for |icensure.

(b) Revocation or suspension of a |icense
with reinstatenent subject to the provisions
of subsection (3).[7/]

(c) Permanent revocation of a |license.

(d) Restriction of practice.

(e) Inposition of an adm nistrative fine
not to exceed $1, 000 for each count or
separate of fense.

(f) Issuance of a reprinmand.

(g) Placenent of the nurse on probation for
a period of tine and subject to such
conditions as the board may specify,

including requiring the nurse to submt to
treatnent, to attend continui ng education

15



courses, to take an exam nation, or to work
under the supervision of another nurse.

See Childers v. Departnent of Environnental Protection

696 So. 2d 962, 964 (Fla. 1st DCA 1997)("The version of a
statute in effect at the tinme grounds for disciplinary action

arise controls."); and Wllner v. Departnent of Professional

Regul ati on, Board of Medicine, 563 So. 2d 805, 806 ("The 1986

amendnent increased the maxi mum fine from $1, 000 per violation
to $5,000 per violation. Since all the violations for which
appel l ant was found guilty occurred prior to the effective date
of the 1986 anendnent, the maxi mum fine which could lawfully be
i mposed by appel |l ee was $1, 000 per violation.").

57. The Board may take punitive action against a |licensee
only after the |licensee has been given reasonable witten notice
of the charges and an adequate opportunity to request a
proceedi ng pursuant to Sections 120.569 and 120.57, Florida
St at ut es.

58. An evidentiary hearing nust be held, if requested by
the licensee, when there are disputed issues of material fact.
Sections 120.569(1) and 120.57(1), Florida Statutes.

59. At the hearing, Petitioner bears the burden of proving
that the |licensee engaged in the conduct, and thereby conmtted

the violations, alleged in the charging instrunent.
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60. Proof greater than a nere preponderance of the
evi dence nust be presented. C ear and convincing evidence of

the licensee's guilt is required. See Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

Gsborne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292, 294 (Fla. 1987); Pou v.

Department of | nsurance and Treasurer, 707 So. 2d 941 (Fla. 3d

DCA 1998); and Section 120.57(1)(j), Florida Statutes ("Findings
of fact shall be based upon a preponderance of the evidence,
except in penal or |icensure disciplinary proceedi ngs or except
as otherw se provided by statute . . . .").

61. Cear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonabl e doubt."'' In re Grazi ano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internedi ate standard."

Id. For proof to be considered cl ear and convi nci ng

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the

testi mony nust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to

the truth of the allegations sought to be established.” 1In re

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, with approval,
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fromSlomwitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983) .

62. In determ ning whether Petitioner has net its burden
of proof, it is necessary to evaluate Petitioner's evidentiary
presentation in light of the specific factual allegations nade
in the charging instrunment. Due process prohibits an agency
from taking disciplinary action against a |licensee based upon
conduct not specifically alleged in the charging instrunent.

See Ham I ton v. Departnment of Business and Prof essi onal

Regul ation, 764 So. 2d 778 (Fla. 1st DCA 2000); Lusskin v.

Agency for Health Care Adm nistration, 731 So. 2d 67, 69 (Fl a.

4t h DCA 1999); and Cottrill v. Departnent of Insurance, 685 So.

2d 1371, 1372 (Fla. 1st DCA 1996).
63. Furthernore, "the conduct proved nust legally fal
wWithin the statute or rule claimed [in the charging instrunent]

to have been violated." Delk v. Departnent of Professional

Regul ati on, 595 So. 2d 966, 967 (Fla. 5th DCA 1992). In

deci di ng whether "the statute or rule clainmed to have been
violated" was in fact violated, as alleged by Petitioner, if
there i s any reasonabl e doubt, that doubt nust be resolved in

favor of the licensee. See Wiitaker v. Departnent of |nsurance

and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996); El nmariah

v. Departnent of Professional Regul ation, Board of Mdicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990); and Lester v. Departnent of
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Pr of essi onal and Cccupati onal Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).

64. |In those cases where the proof is sufficient to
establish that the |icensee conmtted the violation(s) alleged
in the charging instrunment and that therefore disciplinary
action is warranted, it is necessary, in determ ning what
di sciplinary action should be taken against the licensee, to

consult the Board's "disciplinary guidelines,” as they existed

at the tinme of the violation(s). See Parrot Heads, Inc. v.

Depart nent of Busi ness and Professional Regul ation, 741 So. 2d

1231, 1233 (Fla. 5th DCA 1999)("An admi nistrative agency is
bound by its own rules . . . creat[ing] guidelines for

disciplinary penalties."); and Orasan v. Agency for Health Care

Admi ni stration, Board of Medicine, 668 So. 2d 1062, 1063 (Fl a.

1st DCA 1996) ("[T] he case was properly deci ded under the
disciplinary guidelines in effect at the tine of the all eged

violations."); see also State v. Jenkins, 469 So. 2d 733, 734

(Fla. 1985)("[Algency rules and regul ations, duly pronul gated
under the authority of |law, have the effect of law "); Buffa v.

Singletary, 652 So. 2d 885, 886 (Fla 1st DCA 1995)("An agency

must conply with its own rules.”); and WIllians v. Departnent of

Transportation, 531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency

is required to conply with its disciplinary guidelines in taking

di sciplinary action against its enployees).
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case,

64B9- 8. 006, Florida Adm ni strative Code,

65.

the Board' s "disciplinary guidelines" were found in Rule

At the tinme of the alleged violations in the instant

pertinent part, as follows:

(1) The legislature created the Board to
assure protection of the public from nurses
who do not neet m nimumrequirenments for
safe practice or who pose a danger to the
public.

(2) The Board sets forth below a range of

di sci plinary guidelines fromwhich
disciplinary penalties wll be inposed upon
practitioners . . . guilty of violating
Chapter 464, F.S. The purpose of the
disciplinary guidelines is to give notice to
licensees . . . of the range of penalties
which will normally be inposed [for]

vi ol ati ons of particular provisions of
Chapter 464. The disciplinary guidelines
are based upon a single count violation of
each provisions listed. Miltiple counts of
vi ol ati ons of the sanme provision of Chapter
464, or the rules promul gated thereto, or

ot her unrelated violations will be grounds
for enhancenent of penalties. Al penalties
at the upper range of the sanctions set
forth in the guidelines (e.g. suspension,
revocation) include |esser penalties, i.e.,
fine, reprimand or probation, which nmay be
included in the final penalty at the Board's
di scretion.

(3) The follow ng disciplinary guidelines
shall be followed by the Board in inposing
di sciplinary penalties upon |Iicensees for

viol ation of the noted statutes and rul es:

* * *

(i) Unprofessional conduct
(464.018(h) . . . . , F.S)
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-In delivery of nursing services: Fine from
$250- $1, 000 plus from one year probation
with conditions and appropriate CE courses
to suspension[8/] until proof of safety to
practice,[9/] foll owed by probation with
condi tions.[10/]

(4)(a) The Board shall be entitled to
deviate fromthe foregoi ng guidelines upon a
showi ng of aggravating or mtigating
circunstances by clear and convi ncing

evi dence, presented to the Board prior to
the inmposition of a final penalty at
infornmal hearing. |If a formal hearing is
hel d, any aggravating or mtigating factors
nmust be submitted to the hearing officer at
formal hearing. At the final hearing
followng a formal hearing, the Board wll
not hear additional aggravating or
mtigating evidence.

(b) Circunstances which may be consi dered
for purposes of mtigation or aggravation of
penalty shall include, but are not limted
to, the foll ow ng:

1. The severity of the offense.

2. The danger to the public.

3. The nunber of repetitions of offenses.

4. Previous disciplinary action against the
licensee in this or any other jurisdiction.

5. The length of time the |icensee has
practi ced.

6. The actual damage, physical or
ot herwi se, caused by the violation.

7. The deterrent effect of the penalty
i nposed.

8. Any efforts at rehabilitation.
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9. Attenpts by the licensee to correct or
stop violations, or refusal by the licensee
to correct or stop violations.

10. Cost of treatnent.

11. Financial hardship.

12. Cost of disciplinary proceedings.

66. The Anended Admi nistrative Conplaint issued in the
i nstant case all eges that Respondent viol ated Subsection (1) (h)
of Section 464.018, Florida Statutes, in that, in connection
with his "delivery of nursing services" at IPMC in or around
February and March of 2001, he engaged in "unprofessional
conduct" by "failing to conformto the m nimal acceptable
standards of prevailing nursing practice as defined in Rule
64B9- 8. 005(13), Florida Adm nistrative Code" (Count One); by
"adm nist[ering] . . . treatnents or nedications in a negligent
manner, as defined in Rule 64B9-8.005, Florida Admnistrative
Code" (Count Two); and by "practicing beyond the scope of the
licensee's |icense, educational preparation or nursing
experience as defined in Rule 64B9-8.005(15), Florida
Admi ni strative Code" (Count Three).

67. In February and March of 2001, Subsection (1)(h) of
Section 464.018, Florida Statutes (2000), authorized the Board
to take disciplinary action against a Florida-licensed
regi stered nurse for "[u]professional conduct,

include[ing], but not be [imted to, any departure from or the
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failure to conformto, the mniml standards of acceptable and
prevailing nursing practice, in which case actual injury need
not be established." 11/

68. At that tinme, "unprofessional conduct,” as used in
subsection (1)(h) of Section 464.018, Florida Statutes (2000),
was defined by Board rule as foll ows:

Unpr of essi onal conduct shall i ncl ude:

(1) Inaccurate recording, falsifying or
altering of patient records or nursing
progress records, enploynent applications or
time records; or

(2) Adm nistering nmedications or treatnents
in negligent manner; or

(3) M sappropriating supplies, equipnent or
drugs; or

(4) Leaving a nursing assignnment before
properly advi sing appropriate personnel; or

(5) Violating the confidentiality of
i nformati on or know edge concerning a
patient; or

(6) Discrimnation on the basis of race,
creed, religion, sex, age or national

origin, in the rendering of nursing services
as it relates to human rights and dignity of
t he individuals; or

(7) Engaging in fraud, m srepresentation,
or deceit in taking the Iicensing
exam nation; or

(8) Ading and abetting the practice of
regi stered nursing or practical nursing by
any person not licensed as a registered
nurse or a licensed practical nurse; or
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(9) Practicing registered nursing or

practical nursing in the State of Florida
wi thout a current license or tine limted
perm ssion by the Board to be enpl oyed; or

(10) Inpersonating any applicant or acting
as proxy for the applicant in any

exam nation required for the issuance of a
license; or

(11) Inpersonating another |icensed
practitioner, or permtting another person
to use his certificate for the purpose of
nursing for conpensation; or

(12) Acts of negligence, gross negligence,
ei ther by om ssion or conm ssion; or

(13) Failure to conformto the mnim

st andards of acceptable prevailing nursing
practice, regardl ess of whether or not
actual injury to a patient was sustained; or

(14) Exercising influence on a patient in
such a manner as to exploit the patient for
financial gain of the licensee or a third
party; or

(15) Practicing beyond the scope of the
licensee’s |license, educational preparation
or nursing experience; or

(16) Submtting the attestation of 24 hours
of continuing educati on and one hour
continui ng educati on on domestic viol ence
for licensure renewal under Rule 64B9-3. 013,
F.A.C., when the |licensee has not attended
or conpleted all such hours in the biennium
or

(17) Failure of an ARNP di spensing
practitioner to conply with the registration
and conpliance requirenents of Rule 64B9-
4.011, F.AC; or

(18) Testing positive for any drugs under
Chapter 893, F.S., on any drug screen when
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t he nurse does not have a prescription and
| egiti mte nmedical reason for using such
drug; or

(19) Violation of a Board order entered in
a licensure proceeding;

(20) Providing false or incorrect

information to the enployer regarding the

status of the |icense.

69. Petitioner proved by clear and convincing evidence
t hat Respondent "fail[ed] to conformto the m nimal standards of
acceptabl e prevailing nursing practice"” in connection with his
"delivery of nursing services" to K. N on February 23, 2001,
and to F. L. on March 18, 2001, and that Respondent therefore is
gui lty of having engaged in "unprofessional conduct,” as
descri bed in Subsection (13) of the version of Rule 64B9-8. 005,
Fl orida Adm nistrative Code, that was in effect on those dates,
as Petitioner alleged in Count One of the Anended Adm nistrative
Conpl ai nt.
70. Petitioner proved by clear and convincing evidence

t hat Respondent inserted a Foley Catheter in F. L. on March 18,
2001, in a negligent manner and that Respondent therefore is
guilty of having engaged in "unprofessional conduct," as
described in Subsection (2) of the version of Rule 64B9-8. 005,
Fl ori da Admi nistrative Code, that was in effect on that date, as
Petitioner alleged in Count Two of the Anmended Adm nistrative

Conplaint. 12/
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71. Petitioner failed to prove by clear and convi nci ng
that the Foley catheter was inserted "w thout physician[']s[]
orders.” Accordingly, Petitioner's proof is insufficient to
establish that Respondent is guilty of having engaged in

"unpr of essi onal conduct," as described in Subsection (15) of the
version of Rule 64B9-8.005, Florida Adm nistrative Code, that
was in effect on March 18, 2001, as Petitioner alleged in Count
Three of the Amended Administrative Conplaint. This count of

t he Anended Adm nistrative Conpl aint should therefore be

di sm ssed.

72. The Board is authorized to inpose upon Respondent, for
his having commtted the violations alleged in Counts One and
Two of the Amended Adm nistrative Conplaint, "one or nore of
the . . . penalties” that were specified in Subsection (2) of
Section 464.018, Florida Statutes (2000), provided the Board

acts in accordance with its "disciplinary guidelines,” as they
existed at the tine of the violations.

73. Having carefully considered the facts of the instant
case in light of these "disciplinary guidelines,” and further
recogni zing that the Board is now, and has been at all tines
material to the instant case, statutorily authorized to "assess
costs related to the investigation and prosecution" of those

disciplinary cases it decides, 13/ the undersigned concl udes

that, for his having commtted the "[multiple counts of
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viol ati ons" described in Counts One and Two of the Amended

Adm ni strative Conpl aint (which occurred on two different dates,
involved two different patients, and were extrenely serious
breaches of acceptabl e behavior for a nurse toward a patient),
Respondent shoul d have his |icense permanently revoked and be
required to pay a $1,000.00 fine, as well as the "costs rel ated
to the investigation and prosecution of the case." 14/ The
harsh penalty of permanent revocation is warranted "to protect
the public.” Its inposition will ensure that Respondent w |l not
commt (in this state) any future violations of a simlar nature
and will deter others fromdoing so. 15/

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat the Board issue a final order in which it
di sm sses Count Three of the Amended Adm nistrative Conpl aint,
finds Respondent guilty of the violations alleged in Counts One
and Two of the Amended Administrative Conplaint, and, as
puni shment for having conmtted these violations, permanently
revokes Respondent's license and requires himto pay a fine in
t he anmount of $1,000.00, as well as the "costs related to the

i nvestigation and prosecution of the case." 16/
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DONE AND ENTERED t his 4th day of Novenber, 2002, in

Tal | ahassee, Leon County, Flori da.

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the derk of the
Di vision of Adm nistrati ve Hearings
this 4th day of Novenber, 2002.

ENDNOTES

1/ At the tine of the incident, F. L. was approxinmately five
feet, seven inches tall and wei ghed approxi mately 155 pounds.

2/ The evidentiary record does not clearly and convincingly
establish that, as alleged in paragraph 14 of the Amended

Adm ni strative Conpl ai nt, Respondent acted "w thout
physician[']s[] orders” when he "inserted the Fol ey catheter
[i]n patient F. L." Wiile IPMC s records of F. L.'"s March 18,
2001, adnmittance (which were offered and received into evidence
as Petitioner's Exhibit 2) do not reflect that any such orders
were given, neither do these records reflect that F. L. was ever
cat heri zed (which, credible eyew tness testinony establishes, he
was). Al though a nurse should docunent that he or she has

recei ved verbal orders froma physician to insert a Fol ey
catheter, according to the credible testinony of Dr. M chael

Est ep, an energency room physician at IPMC, "[t]here are

i nstances when [such orders are] not witten down."

Furt hernore, when asked at the final hearing whether he had "any
i ndependent nenory that [he] ordered a [Fol ey] catheter,

verbally," the I PMC enmergency room physician who eval uat ed
Respondent, Dr. Luis Maciera-Rodriguez, responded, "I don't
recall right offhand, but | may have, because sonetinmes we do
that. | don't recall offhand if | did that or not."
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3/ F. L."s nother had left the roomimediately after her son
had gone "totally berserk” (before Respondent had hit F. L. with
the Foley catheter), and she had not returned.

4/ The appropriate response woul d have been to "get [F. L.'Ss]
not her," who was in the waiting room ar ea.

5/ Regi stered nurses are supposed to use only "m ni mum force,
according to what the needs are," to "restrain a conbative
patient."

6/ This finding is supported by expert testinony presented by
Petitioner, which the undersigned has credited. Conpare with
Jordan v. Departnment of Professional Regul ation, 522 So. 2d 450,
452 (Fla. 1st DCA 1988) (" The Departnment of Professiona

Regul ati on presented expert testinony that appellant's actions
represented a failure to conformto acceptable and prevailing
nursing standards. W therefore affirmthe guilt phase of
appel l ant's case.").

7/ Subsection (3) of Section 464.018, Florida Statutes (2000),
provi ded as foll ows:

The board shall not reinstate the Iicense of
a nurse, or cause a license to be issued to
a person it has deened unqualified, until
such tinme as it is satisfied that such
person has conplied with all the terns and
conditions set forth in the final order and
that such person is capable of safely
engaging in the practice of nursing.

8/ Subsection (1) of Rule 64B9-8.006, Florida Adm nistrative
Code, specified that the foll owi ng types of suspensions could be
i nposed upon |icensees as disciplinary penalties:

(a) Suspension until appearance before the
Board or for a definite tine period and
denonstration of ability to practice safely.

(b) Suspension until appearance before the
board, or for a definite tine period, and
subm ssion of nental or physical

exam nations from professionals specializing
in the diagnosis or treatnment of the
suspected condition, conpletion of

counsel ing, conpletion of continuing
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education, denonstration of sobriety and
ability to practice safely.

(c) Suspension until fees and fines paid or
unti|l proof of continuing education
conpl etion submtted.

(d) Suspension until evaluation by and
treatnent in the Intervention Project for
Nurses. In cases involving substance abuse,
chem cal dependency, sexual m sconduct,

physi cal, or nmental conditions which nmay

hi nder the ability to practice safely, the
Board finds participation in the |IPN under a
stayed suspension to be the preferred and
nost successful discipline.

(e) Suspension stayed so |long as the
licensee conplies with probationary
condi ti ons.

9/ Subsection (2) of Rule 64B9-8.011, Florida Adm nistrative
Code, provided (as it still does):

In order to denonstrate the present ability
to engage in the safe practice of nursing,
the nurse nust subnmit evidence which may

i ncl ude:

(a) Conpletion of continuing education
courses approved by the Board, particularly
if the disciplinary action resulted from
unsafe practice or the nurse has been out of
practice for a nunber of years.

(b) Participation in nursing prograns,

i ncluding refresher courses, clinical skills
courses, and any Board approved nursing
education prograns leading to |icensure in
this state, particularly if the nurse has
been out of practice for a nunmber of years.

(c) Subm ssion of evaluations of nental or
physi cal exam nations by appropriate

prof essionals which attest to the nurse's
present ability to engage in safe practice
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or conditions under which safe practice can
be attai ned.

(d) Conpletion of treatnent within a
program designed to alleviate al cohol or
ot her chem cal dependencies, including
necessary aftercare neasures or a plan for
conti nuation of such treatnment as
appropriate. Current sobriety nust be
denonstr at ed.

(e) Oher educational achievenents,

enpl oynent background, references,

successful conpletion of crimnal sanctions
i nposed by the courts and restoration of
civil rights if a convicted felon, or other
factors which woul d denonstrate
rehabilitation and present ability to engage
in the safe practice of nursing.

10/ Subsections (1)(f), (g), (h) and (i) of Rule 64B9-8. 006,
Fl orida Adm nistrative Codek, identified the follow ng types of
probations upon which a |licensee could be placed:

(f) Probation with the m ni num conditions
of not violating laws, rules, or orders
related to the ability to practice nursing
safely, keeping the Board advised of the
nurse's address and enpl oynent, and
supplying both tinely and satisfactory
probati on and enpl oyer/supervi sor reports.

(g) Probation with specified continuing
education courses in addition to the m ni num
conditions. In those cases involving
unpr of essi onal conduct or substandard
practice, including recordkeeping, the Board
finds continuing education directed to the
practice deficiency to be the preferred

puni shnent .

(h) Probation with added conditions of
random drug screens, abstention from al cohol
and drugs, participation in narcotics or

al cohol i cs anonynous, psychol ogi cal

counsel ing, the prohibition on agency work,
or the requirenent that work nust be under
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di rect supervision on a regularly assigned
unit.

(1) Personal appearances before the Board
to nonitor conpliance with the Board's
order.

11/ Subsection (1)(h) of Section 464.018, Florida Statutes, now
provi des as foll ows:

The follow ng acts constitute grounds for
denial of a license or disciplinary action,
as specified in s. 456.072(2):

Unpr of essi onal conduct, as defined by board
rul e.

"Unprof essional conduct” is presently "defined by board rule,”
as foll ows:

Unpr of essi onal conduct shal |l include:
(a) I naccurate recording; or

(b) M sappropriating supplies or equipnent;
or

(c) Leaving a nursing assignnment w thout
advising |licensed nursing personnel; or

(d) Practicing registered nursing or
practical nursing in the State of Florida
with a delinquent |icense for no nore than
90 days; or

(e) Acts of negligence either by om ssion
or comm ssion; or

(f) Submtting the attestation of 24 hours
of continuing educati on and one hour

conti nui ng educati on on domestic viol ence
for licensure renewal under Rule 64B9- 3. 013,
F.A.C., when the licensee has not attended
or conpleted all such hours in the biennium
or
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(g) Failure of an ARNP di spensi ng
practitioner to conply with the registration
and conpliance requirenments of Rule 64B9-
4.011, F. A C

Rul e 64B9-8.005(1), Florida Adm nistrative Code. "Failing to
nmeet m nimal standards of acceptable and prevailing nursing
practice, including engaging in acts for which the licensee is
not qualified by training or experience" is now a separate
violation (not falling wthin the definition of "unprofessiona
conduct™). It is prohibited by Subsection (1)(n) of Section
464. 018, Florida Statutes, and includes, according to Subsection
(2) of Rule 64B9-8.005, Florida Adm nistrative Code, the
fol | ow ng:

(a) Falsifying or altering of patient
records or nursing progress records,
enpl oynent applications or tinme records; or

(b) Adm nistering nmedications or treatnents
in negligent manner; or

(c) M sappropriating drugs; or

(d) Violating the confidentiality of
information or know edge concerning a
patient; or

(e) Discrimnation on the basis of race,
creed, religion, sex, age or national

origin, in the rendering of nursing services
as it relates to human rights and dignity of
t he individuals; or

(f) Engaging in fraud, msrepresentation
or deceit in taking the licensing
exam nation; or

(g) Ading and abetting the practice of
regi stered nursing or practical nursing by
any person not licensed as a registered
nurse or a licensed practical nurse; or

(h) Inpersonating another |icensed
practitioner, or permtting another person
to use his certificate for the purpose of
nursing for conpensation; or
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(1) Acts of gross negligence, either by
om ssion or conm SSsion; or

(j) Exercising influence on a patient in
such a manner as to exploit the patient for
financial gain of the licensee or a third
party; or

(k) Testing positive for any drugs under
Chapter 893, F.S., on any drug screen when
t he nurse does not have a prescription and
| egiti mte nedical reason for using such
drug; or

(') Violation of a Board order entered in a
| i censure proceedi ng; or

(m Providing false or incorrect
information to the enployer regarding the
status of the license; or

(n) Practicing beyond the scope of the
licensee’s |icense, educational preparation
or nursing experience.

12/ In finding that Respondent engaged in "unprof essional
conduct," as alleged in Counts One and Two of the Amended

Adm ni strative Conpl aint, the undersigned has credited the

i ncul patory eyew tness testinony of Petitioner's key fact

W t nesses, M. Russo and M. Austin, who had no apparent notive
or reason to testify fal sely agai nst Respondent, over the
conflicting self-serving testinony given by Respondent. See
Martuccio v. Departnment of Professional Regul ation, 622 So. 2d
607, 609 (Fla. 1st DCA 1993) (Al t hough the sel f-serving nature of
testinony given by "[p]ersons having a pecuniary or proprietary
interest in the outconme of litigation" does not render such
testinmony inadm ssible, the interest of the person in the
outconme of the case may be considered in evaluating the
credibility of the testinony).

13/ See Section 456.072(4), Florida Statutes ("In addition to
any ot her discipline inposed through final order, or citation,
entered on or after July 1, 2001, pursuant to this section or

di sci pline inposed through final order, or citation, entered on
or after July 1, 2001, for a violation of any practice act, the
board, or the departnent when there is no board, shall assess
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costs related to the investigation and prosecution of the
case."). The Board has had such authority "to assess costs
related to the investigation and prosecution of the case" since
before the violations comritted by Respondent in the instant
case. See Section 9 of Chapter 94-119, Laws of Florida.

14/ These are penalties that Petitioner, in its Proposed
Recommended Order, has suggested that the undersi gned recomend
to the Board.

15/ Respondent presented no evidence indicating that he has
made, or that he intends to nake, any effort to rehabilitate
hinmself. (Indeed, he did not even concede that he was in need
of rehabilitation.) Moreover, there is nothing in the
evidentiary record to suggest that any efforts at
rehabilitation, if nmade by Respondent, would be successful. Cf.
S.E.C. v. Househol der, 2002 W. 1466812 (N. D. 111.
2002) ("[ Tl here is no indication that Househol der has either
recogni zed his culpability or that he has offered any
assurances, sincere or otherwi se, that he will not commit any
future violations. It is therefore sufficiently likely that
Househol der will continue to engage in these violations of the
law if he is not enjoined fromdoing so.").

16/ "In the absence of a rule setting out a procedure for
establishing the appropriate anount of such costs, fundanent al
fairness requires that the Board . . . require [Petitioner] to

submt to the Board and to the Respondent an item zed listing of
the costs for which paynent is requested and that the Respondent
be given an opportunity to contest the accuracy and/or

reasonabl eness of the costs before the Board determ nes the
anount of costs the Respondent wll be required to pay."
Departnment of Health, Board of Nursing v. Matus, No. 97-1911,
1997 W. 1053326 (Fla. DOAH 1997) (Recommended Order).

COPI ES FURNI SHED.

Any M Pietrodangel o, Esquire
Departnment of Health

4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265
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Mary S. Lingerfeldt, Esquire

Bunnel |, Woul fe, Kirschbaum Keller,
McIntyre & Gregory, P.A

888 East Las O as Boul evard

Fort Lauderdale, Florida 33301

Dan Coble, R N. Ph.D., CNAA C, BC
Executive Director

Board of Nursing

Department of Health

4052 Bal d Cypress Wy

Bin C02

Tal | ahassee, Florida 32399- 3252

WIlliamW Large, General Counsel
Departnment of Health

4052 Bal d Cypress \Way

Bin A-02

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Wy

Bin A-02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order.
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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